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Summary 

Prime Minister Kevin Rudd has prided himself on his commitment to keep promises made before the November 2007 federal election. He will need to haul energy and resources minister Martin Ferguson into line. Mr Ferguson is stalling on the implementation of pre-election promises regarding nuclear waste management.

The Howard government used its numbers to push through the Commonwealth Radioactive Waste Management Act 2005, and 2006 amendments, through Parliament. Labor opposed the Act and the amendments and promised to repeal the legislation if elected to government. However last month (15/4/08), Mr Ferguson responded to written Senate questions by stating that repeal of the legislation is "under consideration". Therefore it must also be true that another option "under consideration" is to maintain the Act and therefore break an unequivocal pre-election promise.

Mr Ferguson is also in breach of Labor's commitment to address radioactive waste management issues in a manner which is "scientific, transparent, accountable, fair and allows access to appeal mechanisms" and to "ensure full community consultation in radioactive waste decision-making processes".

In addition to his breaches of Labor policy commitments, Mr Ferguson has made patronising comments about Aboriginal people, and he has made numerous demonstrably false statements on issues relating directly to his energy and resources portfolio, calling into question the wisdom of Mr Rudd's decision to appoint Mr Ferguson to the portfolio.

Commonwealth Radioactive Waste Management Act
The Commonwealth Radioactive Waste Management Act and the 2006 amendments (hereafter CRWMA 2005/06):

* Explicitly remove all rights to "procedural fairness".

* Remove rights of appeal under the Administrative Decisions (Judicial Review) Act.

* Allow the imposition of a nuclear waste dump in the absence of any consultation with, or consent from, Aboriginal Traditional Owners.

* Override the Aboriginal Land Rights Act, and in so doing remove the consultation requirements of the ALRA.

* Prevent the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 from having effect during investigation of potential dump sites, and excludes the Native Title Act 1993 from operating at all.

* Override NT laws prohibiting transport and storage of nuclear waste. 

* Do away with a raft of environmental, public health and safety protections. For example the CRWMA overrides the the Environmental Protection and Biodiversity Act 1999 in relation to selecting a nuclear dump site.
Labor's national conference in April 2007 committed to repealing the CRWMA if elected (see appendix).

The CRWMA 2005/06 was strongly attacked by ALP shadow ministers and NT representatives in the federal parliament:

*** Jenny Macklin (November 2006) described the CRWMA as "extreme, arrogant and heavy-handed". She said: "Labor will defend the right of the community, including Indigenous communities, to be properly and fully consulted before decisions are made about the location of radioactive waste dumps."

*** Anthony Albanese (2/11/05) described the CRWMA as "extreme legislation ... one of the most draconian pieces of legislation that has been brought before this chamber." Mr Albanese noted that the CRWMA "brushes aside critical health, environmental protection, community safety and Aboriginal rights laws" and that its effect is the "sidelining of Indigenous rights".

*** Peter Garrett (November 2005) described the CRWMA as a "sorry and a sordid business driven by a licensing imperative for nuclear processes that no-one has consented to. This government continues to make a mockery of the principle of informed consent, of community participation and of respect for the wishes and interests of Aboriginal people in this country."

*** Trish Crossin (5/12/06) said that: "It is extraordinary and profoundly shameful that in a matter as controversial and contested as the siting of a nuclear waste dump such long held and procedurally proper processes are being circumvented." She noted that the Act "compromises the rights of Indigenous people living in the Territory to make decisions based on free, prior and informed consent."

The Northern Territory Labor Party conference in April 2008 passed a resolution calling on the federal government to repeal the CRWMA as soon as possible. The resolution states: "Conference demands the Federal Government honour the election commitment to repeal the CRWMA legislation as soon as possible, and to notify affected communities and stakeholder groups when this will occur."

More information on the CRWMA:

* "Rudd asked to repeal nuclear dump laws", April 18, 2008, <http://news.theage.com.au/rudd-asked-to-repeal-nuclear-dump-laws/20080418-271j.html  >

* NT News 18/4/08.

* CRWMA 2005 report, transcripts etc:

<www.aph.gov.au/Senate/committee/eet_ctte/completed_inquiries/2004-07/radioactive05/index.htm>

* CRWMA 2006 report, transcripts etc: <www.aph.gov.au/Senate/committee/eet_ctte/completed_inquiries/2004-07/radioactive06/index.htm>

* ALP, Australian Democrats and Greens Report on CRWMA 2006: <www.aph.gov.au/SENATE/COMMITTEE/EET_CTTE/radioactive06/report/c02.htm>.

Muckaty

Trish Crossin (5/12/06) spoke in Parliament about the relevance of the CRWMA to the Muckaty site in the NT, which has been short-listed for a nuclear dump:

"This is also about the five families who belong to Muckaty Station, three of whom live on adjoining land. Senator Scullion himself said—and I will be interested to see the Hansard at some stage—that this was about ensuring that anyone who was on land adjacent to the Northern Land Council boundaries could provide no objections. That is exactly the political reality of this bill. This bill is about cutting out all the people affected by Muckaty Station, not just some of the traditional owners but a majority of them—not the ones who live within the Northern Land Council boundary but the ones who live within the Central Land Council boundary. I have a copy of a letter that was written by those people to the chairperson of the Northern Land Council, Mr John Daly, back in July. It states:

'Dear Mr Daly, 

We write to you with deep concern. 

In the past, we have trusted the Northern Land Council (NLC) to protect our Homelands … 

Mr Daly, why are you talking to David Tollner and Nigel Scullion for us about our country? Why are you helping the Commonwealth Government to take control of our land to build a nuclear waste facility? … 

Mr Daly, we ask you to stop talking for us. We do not want a nuclear waste facility built on our land.'
This bill is exactly about silencing these traditional owners."

Jenny Macklin said in Parliament in November 2006: 

"However, I am aware that there are a number of possible sites under consideration for nomination, one of which is a property known as Muckaty Station.

I am aware of this possibility because I have spoken to traditional owners and families from the property and surrounding areas, who asked to speak to me about the possible nomination of their lands for use as a nuclear waste dump.

These traditional owners oppose the nomination of Muckaty.

And these women expressed their considerable concern, indeed their distress, at this prospect, because they told me that they feel their rights, their views, their concerns and their lands are being trampled upon by this Government.

The Bill under consideration by the House today will magnify that distress, because it openly and harshly rips away the legal requirement that any nomination of indigenous land for a nuclear waste dump must have the full and informed consent of the traditional owners of that land."

The April 2008 NT ALP conference adopted this resolution: 

"Conference understands the nomination of Muckaty as a potential radioactive dump site, made under the CRWMA legislation, was not made with the full and informed consent of all Traditional Owners and affected people and as such does not comply with the Aboriginal Land Rights Act (ALRA). Conference calls for the Muckaty nomination to also be repealed when the CRWMA legislation is overturned."

Senator Kim Carr on the nomination of Muckaty as a potential dump site:

"Today's announcement is yet the next chapter in the decade-long saga of lies and mismanagement that has become Howard's waste dump." (Media release, 27/9/07)
Mr Ferguson breaches Labor policy

Labor's national conference in April 2007 committed to repealing the CRWMA if elected. Labor also promised a method of addressing radioactive waste management issues which is "scientific, transparent, accountable, fair and allows access to appeal mechanisms" and to "ensure full community consultation in radioactive waste decision-making processes".

There has been no indication from Mr Ferguson that he intends to abide by any of these Labor policy commitments. His unwillingness to abide by the policy commitments of being transparent and accountable was brought into sharp relief by his responses to written Senate questions in April 2008. Mr Ferguson refused to provide substantive answers to a large number of questions regarding nuclear waste management. He responds to all questions by asserting that "this matter is under consideration by the Government" or "the Department of Resources, Energy and Tourism is currently working on a radioactive waste management strategy and the Minister will make details available when it is completed and agreed within Government". His secrecy is so complete that even a question about what specific matters are under consideration is also said to be "under consideration".

Here is a sample of Mr Ferguson's non-responses:

Senate Standing Committee on Economics 

Answers to questions on notice 

Resources, Energy and Tourism Portfolio 

Additional Estimates 2007-08 

21 February 2008

Answers provided 15/4/08

When is repeal of the Commonwealth Radioactive Waste Management Act likely to be decided and announced? In the first half of 2008? Is this dependent in any way on the site assessment work currently being undertaken by Parsons Brinkerhoff? 

Response: This matter is under consideration by the Government. 

Will the affected communities and stakeholder organisations be contacted by the Department to notify them of the process of repeal? 

Response: This matter is under consideration by the Government. 

Does the ALP commitment to repeal the CRWMA also entail not pursuing any of the sites that had been assessed under the Howard government's site selection process for the federal dump? 

Response: This matter is under consideration by the Government. 

What are the specific ‘matters currently under consideration' that may potentially delay the repeal of the CRWMA? 

Response: This matter is under consideration by the Government. 

Are there any contracts signed by the previous Government that are being investigated as potential impediments to the legislative repeal? 

Response: The Department of Resources, Energy and Tourism is currently working on a radioactive waste management strategy and the Minister will make details available when it is completed and agreed within Government.
Mr Ferguson patronises Aboriginal people

Mr. Ferguson claimed in Parliament (7/9/06) and in an Australian Financial Review opinion piece (13/9/06) that environmentalists and other special interest groups "have used indigenous communities to peddle their own ideology" and that "indigenous communities are starting to make their own decisions" about uranium mining.

Indigenous communities have always made their own decisions about nuclear proposals and it is offensive and patronising for Mr. Ferguson to suggest otherwise.

Mr. Ferguson's statements also make it clear that he thinks Indigenous communities are making their own decisions when they support mining and they are dupes of 'special interest groups' when they oppose mining. There is no logic to this claim and no evidence to support it.

In response, Mitch, an Eastern Arrernte/Luritja woman from Alice Springs, wrote: 
"When the Howard government's proposal to build a nuclear waste dump in the Northern Territory was announced in July 2005, my Elders from the Harts Range site north-east of Alice Springs gave me permission to set up a protest camp and to speak out against it.
"The Alice Springs community and environment groups supported us, but they have never pressured us into anything or put words in our mouths. I reject the statement from Labor politician Martin Ferguson, published in the Financial Review on Wednesday, that environmentalists 'have used indigenous communities to peddle their own ideology'. The environment groups have only ever helped us, not told us what to say.
"Mr. Ferguson is being paternalistic when he says, "indigenous communities are starting to make their own decisions about these issues." As he should know, we have always made our own decisions, but the politicians don't often listen."
Mr Ferguson also made the following statement in Parliament: "The simple fact is that Indigenous empowerment is not in the interests of special interest groups, including environmental NGOs, because they might make their own decisions." Leaving aside the paranoia and stupidity of Mr Ferguson's comment, it begs the question: why hasn't he empowered Indigenous people by repealing the CRWMA?
Mr. Ferguson's parliamentary statement is posted at:

http://parlinfoweb.aph.gov.au/piweb/TranslateWIPILink.aspx?Folder=HANSARDR&Criteria=DOC_DATE:2006-09-07%3BSEQ_NUM:17%3B

What is to be done?

It is imperative that Prime Minister haul Mr Ferguson into line and ensure that Labor's policy commitments regarding nuclear waste are met and that election promises are not broken. Urgent repeal of the CRWMA would be a good start.
It should also be noted that nuclear waste management used to be part of the science portfolio and was handled by shadow science minister Kim Carr until the new ALP ministry was appointed. Why was nuclear waste management shifted to Mr Ferguson's energy and resources portfolio, and might it not be a good idea for Mr Rudd to revisit that decision?

In addition to his mishandling of the contentious nuclear dump issue, and his patronising statements about Aboriginal people, Mr Ferguson has made countless false statements about energy and resource issues, as detailed in a paper posted at: <www.foe.org.au/anti-nuclear/issues/mining/ferguson>.

A minister for energy and resources with a track record of making numerous false statements about energy and resources ... one wonders if Mr Ferguson is the right person for this particular job?

There is a relevant precedent: then science minister Peter McGauran was removed from the science portfolio for mishandling nuclear waste issues in 2003.

Appendix: ALP policies on nuclear waste management

A joint press release issued by Senator Kim Carr, Minister Warren Snowdon and Senator Trish Crossin last year commits Labor to:

"Legislate to restore transparency, accountability and procedural fairness including the right of access to appeal mechanisms in any decisions in relation the sighting of any nuclear waste facilities.

Ensure that any proposal for the siting of a nuclear waste facility on Aboriginal Land in the Northern Territory would adhere to the requirements that exist under the Aboriginal Land Rights, Northern Territory Act (ALRA).

Restore the balance and pending contractual obligation, will not proceed with the establishment of a nuclear waste facility on or off Aboriginal land until the rights removed by the Howard government are restored and a proper and agreed site selection process is carried out.

Not arbitrarily impose a nuclear waste facility without agreement on any community, anywhere in Australia."

 (Media Release 06/03/07, "Govt's waste dump fiasco, cont'd").

Excerpt from the National ALP Platform 2007 (chapter 5): 

A Federal Labor Government will: 

* Not proceed with the development of any of the current sites identified by the Howard Government in the Northern Territory, if no contracts have been entered into for those sites. 

* Repeal the Commonwealth Radioactive Waste Management Act 2005. 

* Establish a process for identifying suitable sites that is scientific, transparent, accountable, fair and allows access to appeal mechanisms. 

* Identify a suitable site for a radioactive waste dump in accordance with the new process. 

* Ensure full community consultation in radioactive waste decision-making processes. 

* Commit to international best practice scientific processes to underpin Australia's radioactive waste management, including transportation and storage.
<www.alp.org.au/platform/chapter_05.php>







